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ARGUMENT 
1, TRIAL COUNSEL'S FAILURE TO INTERVIEW AND INVESTIGATE 
CRITICAL PROSPECTIVE DEFENSE WITNESSES PRIOR TO TRIAL 
DOES NOT FALL WITHIN THE WIDE RANGE OF REASONABLE 
PROFESSIONAL ASSISTANCE AND CANNOT BE CONSIDERED A 
TACTICAL DECISION. 
in ii-> Rnel lIK- Stale argues thai tridl counsel's "decision not to ;,, liatchlor or character 
witnesses was based on his assessment that their testimony did not fit in with [sic] his . . . trial strategy." 
See Brief of Appellee, pp. 14 • 20. In so doing, the State fails to acknowledge that in cases involving 
claims of ineffective assistance of counsel premised upon the failure to investigate tjiien se witnesses, 
"a decision not to investigate cannot be considered a tactical decision. It is only after an adequate 
inquiry has been made that counsel cm i make a fiuisanahle decision to call or not to call particular 
witnesses for tactical reasons." State v. Templin, 805 P.2d 182, 188 (Utah 1990) (emphasis added); see 
alsoStrickltmd \ U ashnivjuu, l<)d 1 ' S <>hX. h<S(>. KM S i i 2i)>j, K)h4 \ Il»K4 I; State v. Crestani, 111 
P.2d 1085, 1091 (Utah App. 1989). In the instant case, trial counsel failed to make such an adequate 
inquiry. 
InState v. Templin, 805 P.2d 182 (Utah 1990), a case stnkingl> smui.ir to the instant ease, the 
defendant was convicted of rape. Id. at 183. At trial, the only issue was whether the victim consented 
to sexual intercourse. Id, at 184. On appeal, the defendanl clinmed thai his trial counsel denied him. 
of his right to effective assistance of counsel by failing to investigate the availability of prospective 
defense witnesses Id at IX \ K4 In ilk piocess of reversing and remanding for a new trial, the Utah 
Supreme Court noted that trial counsel's failure to investigate prospective defense witnesses was not 
a tv , vision which can be characterized as reasonable professional assistance. Id. at 187. The 
supreme court, in its opinion, emphasized the failure of trial counsel to in\ esiigate a critical defense 
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witness, Colleen Hussey, who had the opportunity to observe interactions between the defendant and 
the victim prior to the alleged rape. Id. at 188. Hussey's testimony was particularly important because 
it reflected upon the credibility of the victim by contradicting several aspects of the victim's testimony 
and because the victim's testimony was the only direct evidence of the defendant's guilt. Id. 
Like Templin, appointed trial counsel in the instant case failed to investigate prospective defense 
witnesses. Trial counsel's failure to investigate Dennis Batchlor is especially egregious inasmuch as 
Mr. Batchlor, as the co-passenger in the car, had the opportunity and, in fact, actually viewed the 
friendly interactions between Defendant and victim, S.R., shortly before the alleged rape (R. 367-369, 
Transcript of Rule 23B Evidentiary Hearing; R. 575, Ruling of Petition to Modify and Clarify Findings, 
p. 1). Mr. Batchlor's testimony is especially important because it undermines the credibility of the 
victim's testimony by contradicting several aspects of her testimony. See Brief of Appellant, pp. 32-34. 
Further, the victim's testimony at trial provided the only direct evidence of Defendant's guilt. See id. 
at pp. 33-34. This failure by trial counsel, in and of itself, is enough under Strickland and Templin to 
effect the entire evidentiary picture and to create a reasonable probability that but for trial counsel's 
failure, the result of the proceedings would have been different. See Strickland, 466 U.S. at 695, 104 
S.Ct. at 2069; Parsons v. Barnes, 871 P.2d 516, 522 (Utah 1994); State v. Frame, 723 P.2d 401, 405 
(Utah 1986). 
In the Brief of Appellee, the State asserts that trial counsel was aware of the statements by Mr. 
Batchlor as to the friendly interactions between Defendant and S.R., and that S.R. did not appear afraid 
of Defendant See Brief of Appellee, pp. 16-17. To the contrary, the investigating officer's testimony 
at the Rule 23B evidentiary hearing establishes that the information obtained by the investigating 
officer, Officer Holthaus, during the contacts with Mr. Batchlor was lacking and peripheral at best (R. 
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427-432, Transcript of Rule 23B Evidentiary Hearing). Additionally, the police reports were 
incomplete about statements made by Mr. Batchlor about the alleged rape (R. 444, lines 8-21, 
Transcript of Rule 23B Evidentiary Hearing). Finally, as evidenced by the testimony of Mr. Batchlor 
and Officer Holthaus at the evidentiary hearing, Mr. Batchlor was less than forthcoming in the 
information provided to Officer Holthaus due to outstanding warrants for his arrest and fear of being 
arrested (R. 369-370, 377-378, 384, lines 5-7, R. 427, lines 20-23, Transcript of Rule 23B Evidentiary 
Hearing). The State also claims that trial counsel did not want to call Mr. Batchlor as a witness because 
Mr. Batchlor stated "to throw the bitch out" after picking up S.R. up as a hitchhiker. See id. at p. 17. 
However, at the Rule 23 evidentiary hearing, upon being questioned by the trial court, Officer Holthaus 
admitted that the statement and other things were not in the police report (R. 444, lines 8-21, Transcript 
of Rule 23B Evidentiary Hearing). Finally, contrary to the State's assertion on page 10 of Appellee's 
Brief, there is no evidence that trial counsel ever attempted to contact Mr. Batchlor, notwithstanding 
the relative ease with which the investigating officer experienced in locating Mr. Batchlor on three 
separate occasions prior to trial (R. 592, Ruling on Defendant's Motion to Clarify Finding; R. 440-442, 
Transcript of Rule 23B Evidentiary Hearing). None of the foregoing reasons propounded by the State 
provide adequate excuse for the failure to investigate Mr. Batchlor as a critical prospective defense 
witness. Furthermore, trial counsel's own testimony at the evidentiary hearing establishes a mistaken 
and unreasonable assumption that Mr. Batchlor "had no evidentiary value" notwithstanding trial 
counsel's knowledge that Mr. Batchlor, as the co-passenger in the car just prior to the alleged rape, had 
the unique opportunity to provide critical insight as to the interactions between Defendant and S.R. and 
the events in question (R. 463, lines 22-24, Transcript of Rule 23B Evidentiary Hearing). 
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Confidence in the outcome of the verdict in the instant case is further undermined by trial 
counsel's failures to investigate the character witnesses as prospective defense witnesses. See Brief of 
Appellant, pp. 37-38. The statements about Defendant in the diagnostic report and the reticence of trial 
counsel to want to place Defendant's character at issue are insufficient excuses for the complete failure 
to obtain names and investigate the testimony of the character witnesses. See Brief of Appellant, pp. 
36-38. 
CONCLUSION 
Based on the foregoing, Defendant respectfully asks that this Court reverse his conviction of 
Rape and remand the case for a new trial so that Defendant might receive a fair trial and obtain the 
effective assistance of counsel, to which he is constitutionally entitled. 
STATEMENT REGARDING ORAL ARGUMENT 
AND METHOD OF DISPOSITION 
Defendant requests oral argument inasmuch as oral argument will materially enk .nee the 
decisional process due to the complex and significant issues in the instant appeal dealing with the 
constitutional right to effective assistance of counsel, which is a matter of continuing public interest, 
and which case involves issues requiring further development in the area of criminal law. Counsel for 
Defendant further requests that the method of disposition of the instant appeal be by opinion designated 
by the Court "For Official Publication" for purposes of precedential value to aid defense counsel. 
RESPECTFULLY SUBMITTED this 27th day of March, 1996. 
HC^MGREN, ARNOLD & WIGGINS, L.C. 
^^SeettJ^wriggins^->u 
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